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P IR S ordir TN W SRR S BT & O 9F 56 I B SR TRy
TG Y FeTH BN bl STt AT GARIETST RS NG BN aepall & |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. B
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
“R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50;E§6§§i?ﬁiiabove 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registay }Qf;’faizgf\aﬁﬁgh of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescrlbed under scheduled- item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded” shall include: ’

(i amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;

(i) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.” SR
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ORDER-IN-APPEAL

This appeal has been filed by M/s Hemeta Rolling Pvt Ltd.,Survey No.28, B/h Shital
Motors, Village Dhandha, Tal Himatnagar, Gujarat (hereinafter referred to “the appellant™)
against Order-in-Original No.05 to 06/D/GNR/APB/2015-16 dated 29.02.2016 (hereinafter

referred to as “impugned order) passed by the Assistant Commissioner of Central Excise,

Gandhinagar Division (hereinafter referred to as “the adjudicating authority™).

2.  Briefly stated, the facts of the case is that during scrutiny of records of the appellant, it
was noticed that they had cleared goods to their associate companies viz., M/s Smruti
Agency and M/s Saubhagya Agro Equipment Pvt Ltd 2014-15 and failed to value the goods
at one hundred and ten percent of the cost of production of such goods, as required under
Rule 8 of Central Excise Valuation (Determination of price of Excisable goods) Rules, 2000
(for short- Valuation Rules) during 2012-13 aﬁd 2014-15. Therefore, show cause notices
dated 21.07.2014 and 05.05.2015 were issued to the appellant for demanding short payment
of central excise duty amounting to Rs.1,51,615/- for the period 2012-13 and Rs.1,31,222/-
for the period 2014-15. The show cause notices also proposes for demand of interest of such
short payment and imposition of penalty under Section 11 AC of Central Excise Act, 1944
read with. Rule 25 of Central Excise Rules, 2002. The adjudicating authority has confirmed
the demand with interest and also imposed penalty of Rs.2,82,837/-.

3.  Being aggrieved, the appellant has filed the present appeal on the following grounds:

o The appellant is a private limited company and M/s Smruti Agencies is a partnership
firm and M/§ Saubhagya Agro Equipment Pvt Litd is a limited company; that neither
of the company has control over the affairs of the others, therefore, these are
independent and different entities.

o None of the conditions specified in Section 4(3)(b) of CEA are satisfies with regard to
“related person”; that Rule 8 or 9 of Valuation Rules come to play only if the
conditions under above section are satisfied; that only because of one or two
Directors of the appellant are also a Director of M/s Smruti Agencies and M/s
Saubhagya Agro Equipment Pvt Ltd does not make three companies are inter-
connected undertaking. This issue is covered in the Tribunal decision in the case of
Pinnacle Exports Pvt Ltd-2002 (150) ELT 1144 which was approved by the Hon’ble
Supreme Court in the case law reported in 2008 (226) ELT 142.

e There is no allegation that they had cleared similar goods to the said parties at a lower
rate than the rate at which the goods are sold to other buyers; that the goods sold to
the said parties are at higher rate than the goods sold to other buyers. Therefore, the
demand is not sustainable. They relied on case law in the case of M/s Dagger Die
Cutting-2010 (255) ELT 3 (Mum.) and other related case laws.

e Rule 8 of Valuation Rules applicable in a situation when the goods are not sold but -

used captively for further manufacture within the factory. Rule 9 is applicable when
goods are not sold except to or through a related person; that the said rule clearly
means that the sale is exclusively to or through a related person; that in the instant
case sales were made to other independent buyers, hence provisions of the said rule is
not applicable. In view of above, the value of the goods cleared to the said parties
becomes the transaction value and there arises no short payment. The @E'egﬁrjltwnqlied
on decision of Pepsico India Holdings (P) 1td-2004 (163) ELT 478 (Tyis™ el

other various case laws. f":(?? // P
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4. A personal hearing in the matter was held on 20.12.2016. Shri M.H.Ravel, Consultant
appeared on behalf of the appellant and 1e1terated the grounds of appeal arrd further

submitted additional written submissions.

5. Ihave careﬁﬂly gone through the facts of the case, submissions made by the appellant
in the appeal memorandum as well as at the time of personal hearing. The core issue to be
decided in the instant appeal is relating to valuation of goods cleared to associate
companies/inter connected undertakings and whether Rule 8 of Valuation Rules, as held by

the adjudicating authority is applicable on such clearance.

6. At the outset, I observe that the appellant had cleared their finished goods viz.
M.S.Round/Square/Glat/Rectangular Bars etc to M/s Smruti Agency and M/s Saubhagya
Agro Equipment Pvt Ltd (for short- “the said pal'tieé”), said to be their associate
companies/inter connected undertakings, and adopted value under Section 4 of CEA as

transaction value.

7.  The adjudicating authority has contended that the said parties are appellant’s associate
companies/inter connected undertakings and the Directors of the appellant exercise controls
over the said parties and both companies can be treated as interconnected undertakings in
terms of Section 2(g) of Monopolies and Restrictive Trade Practice Act, 1969; that the
transaction of the goods cleared to the said parties should be subject to valuation under Rule
8 of Valuation Rules. On the other hand, the appellant has contended that the said are not

related to them and are having independent entities.

8. 1 observe that the word ‘Related’ is defined under Section 4(3)(b) in the CEA, which is

reproduced below :

(b) persons shall be deemed to be “related” if -

(i) they are inter-connected undertakings,

(ii) they are relatives;

(iif) amongst them the buyer is a relative and distributor of the assessee, or a sub-
distributor of such distributor; or

(iv) they are so associated that they have mtei est, directly or indirectly, in the
business of each other.

Explanation. - In this clause - ‘

(i)  “inter-connected undertakings” shall have the meaning assigned to it in

clause (g) of Section 2 of the Monopolies and Restrictive Trade Practices Act,
. 1969 (64 of 1969); and

(i) “relative” shall have the meaning assigned to it in clause (41) of Section

2 of the Companies Act, 1956 (1 of 1956)

From the plain reading of the above referred definition, it appears that interconnected
undertaking are also related. “Inter-connected undertakings” under clause (g) of Section 2 of
the Monopolies and Restrictive Trade Practice Act, 1969, means two or more undertaking

which are inter-connected with each other in any of the following manner, namely :-

(i) if one owns or controls the other,

(i) where the undertakings are owned by firm, if such firms have one or more
COMNION PArIners.

(iii) Where the undertakings are owned by bodies corporate,
(a) if one body corporate manages the other body corporate, oF =5
(b) if one body corporate is a subsidiary of the other body cor, po: ale ﬁoz
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(c) ifthe bodies corporate are under the same management, or
(d) if one body corporate exercise control over the other body corporate in
any other manner;
(iv) where one undertaking is owned by a body corporate and the other is
owned by a firm, if one or more parters of the firms,
(a) hold, directly or indirectly; not less than fifty per cent of the shares,
whether preference or equity, of the body corporate, or
(b) exercise control, directly or indirectly, whether as director or
otherwise, over the body corporate.
(v) if one is owned by a body corporate and the other is owned by firm
having bodies corporate as its partners, if such bodies are under the
Same management.
(vi) If the undertakings are owned or controlled by the same person or (by the

same group).
(vii)  If one is connected with the other either directly or through any number

‘of undertakings within the meaning of one or more foregoing sub-clauses.

Explanation I. - For the purpose of this Act, (two bodies corporate), shall be deemed
to be under the same management,-

9. During audit of records of the appellant, it was noticed from Note 27 (related parties -
disclosures) that the said parties are associate companies of the appellant. In view of above
clause (g) of Section 2 of the Monopolies and Restrictive Trade Practice Act, 1969 referred -
to above read with details mentioned in Note 27, it appears that the appellant and the said
parties viz M/s Smruti Agency and M/s Saubhagya Agro Equipment Pvt Lid are
“interconnected undertakings”. Therefore, the argument of the appellant that the said parties

are not related and are having independent entities is not acceptable and cannot be justified.

10 Now, the question arises whether in such cases, valuation under Rule 8 of Valuation
Rule is applicable, as held by the adjudicating authority. The adjudicating authority, in the
impugned order, has contended that M/s Smruti Agency is a partnership firm and the
partners of the said firm are working as Directors of the appellant, so in view clause g(iv)
(b) of above definition, both are inter connected undertakings. Similarly, the Director of M/s
Saubhagya Agro Equipment Pvt Ltd is working as a Director of the appellant and exercise
control over both the companies and hence both the cc;mpanies can be treated inter
connected undertakings in view of clause g(iii) (d) of above definition; that since the said
parties are related to the appellant and the transaction value under Section 4(1) (a) 6f CEA is
not available to them, the value of the goods cleared shall be in accordance with Rule 8§ of

Valuation Rules. Accordingly, the demand was confirmed in terms of Rule 8 of Valuation

Rules. In the circumstances, it is necessary to discuss the provisions of Rule 8 of Valuation %
i

Rules which reads as under:

“Rule 8.- Where whole or part of the excisable goods are not sold by the assessee but are used

Jor consumption by him or on his behalf in the production or manufacture of other articles, the
value shall be one hundred and ten per cent of the cost of production or manufacture of such
goods. *

10. As per provisions of above referred Rule 8, value of one hundred and ten percent of

the cost of production shall be applicable only in a situation where whole or part. of.the

AR g
ex01sab1e goods are not sold. In the present case, the adjudicating authorlty has em,phasrze'

on the fact that the appellant and the said parties are interconnected underfa"kmg, t]gel efm; .
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they are related and consequently applied Rule 8 of Valuation Rules and adopted the
valuation of cost construction method. I observe that the valuation under Rule 8 dpplies only

in a situation where_goods are not sold wholly or partly by a manufacturer, but used for

consumption by him or on his behalf in the production or manufacture of other articles. In
other words, out of total sales, if part of the goods are not sold but used for consumption by
him or on his behalf in the production or manufacture of other articles, valuation under Rule
8 will apply for those goods which are not sold. The appellant argued that they have sold
their goods to the said parties under the cover of invoices. When the goods are sold under the
cover of invoices, there is no scope for invoking provisions of Rule 8 of Valuation Rules.
However, in the instant case, I observe that the adjudicating authority has not discussed the
applicability of Rule 8 of Valuation Rules in detail, but only emphasized that since
transaction value under Section 4 ibid cannot be considered for the clearance in question as
the said parties are related, value should be under the provisions of Rule 8 ibid. The lower
authority are supposed to describe the fact as to whether the duty demanded as short paid by
the appellant in respect of clearance of finished goods to the said parties pertains to goods not
sold but consumed by the said parties for further manufacture/clearance or otherwise.
I-Iowévelg I observe that such details are not forthcoming in the impugned order. Rule 8 of
Valuation Rules becomes applicable in specific circumstances, which has not been dealt with
at all in the impugned order. Therefore,]am constrained to remand the matter to the Z\-‘

adjudicating authority for deciding afresh, keeping in view of above discussion.

13. In view of the foregoing, the impugned order is set aside and I remand the case to the

adjudicating authority for deciding the case afresh, after granting necessary opportunity of

principles of natural justice. TRl gRY &of I 373 37l & fAUeRT SR alich 4

foRar ST ©1 The appeal filed by the appellant stands disposed of in above terms.
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3TTgRh (314 - 1)
Date: 24/01/2017
Attested
ohanan V.V
Supeuntendent (Appeal D
Central Excise, Ahmedabad

BY R.P.AD.

To,

M/s Hemeta Rolling Pvt Ltd.,

Survey No.28, B/h Shital Motors,

Village Dhandha, Tal Himatnagar, Gujarat

Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad. 4 -
2. The Commissioner of Central Excise, Ahmedabad-III
3 The Additional Commissioner (System), Central Excise, Ahmedabad-III

he Dy/Assistant Commissioner, Central Excise, Kadi Division, Ahmedabad I11.
Guard file. e
6. P.A







